I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

In re BATH and KI TCHEN FI XTURES )
ANTI TRUST LI TI GATI ON ) MASTER DOCKET NO.
) 05-cv-00510 MAM

TH' S DOCUMENT RELATES TO
ALL ACTI ONS

MEMORANDUM AND ORDER
McLaughlin, J. July 19, 2006

The plaintiffs! have all eged that the defendants,
manuf acturers and/or distributors of bath and kitchen fixtures,
entered into an agreenent to fix the price of bath and kitchen
fixtures sold in the United States in violation of Section 1 of
t he Sherman Act.

Al'l four of the defendants have noved to dism ss the
consol i dated and anended conpl aint. Defendants CEP, Inc., f/k/a
El jer Plunbingware, Inc. (“Eljer”) and Kohler Co. ("Kohler”)
filed one notion. Defendants Anmerican Standard Conpanies, Inc.
(“American Standard”) and Masco Corp. (“Masco”) filed another.

The Court will grant both notions, but will give the plaintiffs

'The naned plaintiffs in the conplaint are: The Pl unbing
Source, Inc.; The Neenan Conpany; Trunbull Industries, Inc.;
Republ i ¢ Pl unmbi ng Supply Conpany; Thanmes Val | ey W nnel son
Conpany; and Security Supply Conpany. The plaintiffs are
bringing this action on behalf of a class of all individuals or
entities who purchased bath and kitchen fixtures directly from
one of the defendants or their co-conspirators in the United
States from January 1, 2001 through Decenber 31, 2004.
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thirty (30) days to anend their conplaint.

| . Factual Backqground?

In early 2005, seventeen separate conplaints were filed
agai nst different conbi nati ons of defendants including Anerican
Standard and Masco. On March 29, 2005, the Court ordered that
all the conplaints be consolidated. On June 7, 2005, the
plaintiffs filed a consolidated and anended conpl ai nt agai nst
Anerican Standard and Masco, as well as Eljer and Kohler.® O her
entities that were nanmed as defendants in sonme of the individual
cases were dropped.

The plaintiffs’ consolidated and anended conpl ai nt
all eges that the defendants conspired to fix the prices of bath
and kitchen fixtures fromat |east January 1, 2001 through
Decenber 31, 2004 in violation of Section 1 of the Sherman Act.
The plaintiffs claimthat they and other class nmenbers paid
artificially high prices for bath and kitchen fixtures as a
result of the defendants’ unlawful conduct. Bat h and kitchen

fixtures are defined broadly as “products used to receive water

2When considering a notion to disniss under Federal Rule of
Cvil Procedure 12(b)(6), a court accepts all facts and
all egations listed in the conplaint as true and construes themin
the |ight nost favorable to the plaintiff. HJ., Inc. v. Nw
Bell Tel. Co., 492 U S. 229, 249 (1989); Rocks v. City of
Phi | adel phia, 868 F.2d 644, 645 (3d Cir. 1989).

® The docket also incorrectly states that the consolidated
and anended conplaint was filed agai nst G ohe Anerica.
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at the point of use (e.g., bathtubs, |avatories, sinks, basins,
washt ubs, washtrays, toilets/tanks and urinals) and the rel ated
trimm ngs and conponents.”

Al t hough the conpl aint nmakes all egations of a | arge
scale price fixing conspiracy, the sumtotal of the plaintiffs’
all egations with respect to the critical element of concerted
action consist of clains that the defendants: (1) communi cated
w th each other to discuss prices of bath and kitchen fi xtures;
(2) agreed to charge prices at specific levels and refused to
sell bath and kitchen fixtures bel ow the agreed upon |evels; (3)
i ssued price quotations and price announcenents; and (4) sold
bath and kitchen fixtures throughout the United States at agreed
upon prices.

The plaintiffs claimthat the conspiracy was not
di scovered until Novenber of 2004, due to the defendants’
fraudul ent conceal nent of their scheme. It is not clear how the
plaintiffs discovered this alleged conspiracy, though it appears
that the plaintiffs sonmehow becane alerted to a conspiracy to fix
prices in the United States when Anerican Standard and Masco
di scl osed that they were being investigated for possible
anticonpetitive activities in Europe in Novenber of 2004.

This case had a sonmewhat tortured history prior to the
filing of the consolidated and anended conplaint. The original

conplaints differed significantly on the identity of the



def endants and the products that were allegedly the subject of
the conspiracy to fix prices. Although all of the initial
conplaints identified Anerican Standard and Masco as def endants,
none of them named either Eljer or Kohler. Furthernore, although
a fewof the initial conplaints alleged a conspiracy to fix the
prices of bath and kitchen fixtures, nost alleged either a
conspiracy to fix the prices of bathroomfittings or a conspiracy
to fix the prices of both fittings and fixtures.

The difference between fittings and fixtures is not
mere semantics. The parties do not dispute that generally,
fittings are products such as faucets and shower heads t hat
deliver water, while fixtures are products such as sinks and
bat ht ubs that receive water. Additionally, the consolidated and
amended conpl aint references two different governnental
i nvestigations, only one of which involves fixtures. One
reference concerns a grand jury subpoena received by defendant
Anmerican Standard fromthe United States Departnent of Justice
that requested information related to the sale of bathroom
fittings. The other concerned an investigation by the European
Comm ssion that involved fittings and fixtures. Al though the
consol i dat ed and anended conpl aint alleges that both Anmerican
St andard and Masco (but not Eljer or Kohler) were contacted as
part of the European investigation, that investigation only

involved the distribution of fittings and fixtures in certain



Eur opean countries. The consolidated and anmended conpl aint only
makes al l egations of price fixing in the United States.
Following the filing of the consolidated and anended
conplaint, Eljer and Kohler filed a notion to dism ss on
Septenber 12, 2005. On Septenber 22, 2005, Anerican Standard and
Masco did the sanme. Both notions to dism ss argue that: (1) the
conpl aint does not state an antitrust conspiracy claim (2) the
conpl ai nt does not adequately allege that the individual
def endants joined the conspiracy; (3) the conplaint fails to
provide fair notice of the products involved in the conspiracy;
and (4) the conplaint does not adequately allege fraudul ent

conceal nent.

1. Legal Analysis

Section 1 of the Sherman Act provides that “[e]very
contract, conbination in the formof trust or otherw se, or
conspiracy, in restraint of trade or comerce anong the severa
States, or wwth foreign nations, is hereby declared to be
illegal.” 15 U S.C. 8 1. Courts have |long recogni zed t hat
Section 1 only prohibits unreasonable restraints of trade. Bus.

Elecs. Corp. v. Sharp Elecs. Corp., 485 U S. 717, 723 (1988).

To establish a Section 1 violation, a plaintiff nust
prove: “(1) concerted action by the defendants; (2) that produced

anti-conpetitive effects within the rel evant product and



geographic markets; (3) that the concerted action was illegal;
and (4) that the plaintiff was injured as a proximate result of

the concerted action.” Queen City Pizza, Inc. v. Donino's Pizza,

Inc., 124 F.3d 430, 442 (3d Cir. 1997); Tunis Bros. Co., Inc. v.

Ford Motor Co., 952 F.2d 715, 722 (3d Gr. 1991). Wen a

plaintiff denonstrates that a horizontal conspiracy to fix prices
exi sts, which constitutes a per se violation of the Sherman Act,
a plaintiff need only prove that the conspiracy existed and that
it was the proximate cause of the plaintiff’s injuries. Inre

Flat G ass Antitrust Litig., 385 F.3d 350, 356 (3d G r. 2004).

It is undisputed that the plaintiffs’ conplaint is
subject to the mninmal requirenents of Federal Rule of Cvil
Procedure 8(a)(2) and is not subject to any hei ghtened pl eadi ng

standard. See Leatherman v. Tarrant County Narcotics

Intelligence & Coordination Unit, 507 U S. 163, 168 (1993); Lum

v. Bank of Am, 361 F.3d 217, 228 (3d G r. 2004).

Rule 8(a)(2) requires “a short and plain statenent of
the claimshowing that the pleader is entitled to relief.” Fed.
R Gv. P. 8a)(2). Interpreting this rule, the United States
Suprene Court has held that a conplaint nust “‘give the defendant
fair notice of what the plaintiff’s claimis and the grounds upon

which it rests.’”” Swierkiewicz v. Sorema N.A., 534 U S. 506, 512

(2002) (gquoting Conley v. Gbson, 355 U S. 41, 47 (1957)). Thus,

the Supreme Court has set up a two-step anal ysis under Rule



8(a)(2). First, a conplaint nust give the defendants notice of
what the claimis and second, the conplaint nust state the
grounds upon which that claimrests.

The defendants have conceded that the consolidated and
anended conplaint states a claimand indeed it is clear that the
plaintiffs allege a conspiracy to fix prices in violation of
Section 1 of the Sherman Act. At issue is whether the plaintiffs
have done enough to state the grounds upon which their claim
rests.

The question of what a plaintiff nmust do to plead the
grounds upon which a claimrests was recently addressed by the
United States Court of Appeals for the Third Crcuit inlnre
Tower Air, 416 F.3d 229 (3d. Cr. 2005). In that case, the Court
of Appeals held that even at the pleading stage, “a defendant
deserves fair notice of the general factual background for the

plaintiff’s clains.” 1n re Tower Air, 416 F.3d at 237. However,

a conplaint should not be dismssed for a |lack of detailed facts.
Id.

In the antitrust context and in accordance with the
general standard of Rule 8(a)(2), a general allegation of
conspiracy, wthout nore, is not sufficient. Although detail is

not necessary, a plaintiff “nust plead the facts constituting the

conspiracy, its object and acconplishnent.” Black & Yates, lnc.

v. Mahogany Ass’n, Inc., 129 F.2d 227, 231 (3d Cr. 1941).




Here, although it is undisputed that the plaintiffs’
conplaint states a claimin that it alleges that the defendants
conspired to fix the prices of bath and kitchen fixtures, the
conplaint is devoid of even a mninmal factual background that
gi ves the defendants fair notice of the grounds upon which that
claimis based.

The plaintiffs devote only two paragraphs of the
consol i dated and anmended conplaint to describing the antitrust
violations that the defendants allegedly conmtted. Paragraph 43
states sinply that the defendants conspired to fix prices for
bath and kitchen fixtures. Paragraph 44 purports to allege
anticonpetitive activities engaged in by the defendants, but adds
little if any factual background to the general assertion that
t he defendants conspired to fix prices.

Speci fically, paragraph 44 of the conplaint alleges
that the defendants conmuni cated with each other about the price
of bath and kitchen fixtures, agreed to charge specific prices,

i ssued price announcenents in accordance with these agreenents
and sold bath and kitchen fixtures at the agreed upon prices.
Thus, in total, the plaintiff alleges that the defendants agreed
to fix the prices of bath and kitchen fixtures, engaged in sone
unspeci fi ed communi cati ons and quoted prices and sold products at
t he agreed upon | evels.

Shoul d this case go forward with the consolidated and
anended conplaint in its present form the defendants woul d be

forced to defend against a |arge scale class action with no
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notice of what they allegedly did wong beyond the general claim
that they agreed to fix the prices of a |arge anmount of products
and carried out that agreenent. The Court concludes that such
al l egations do not neet the requirenents of Rule 8(a)(2).

In Black & Yates, Inc. v. NMahogany Association, Inc. ,

129 F.2d 227 (3d Gr. 1941), the United States Court of Appeals
for the Third Crcuit considered whether a conplaint adequately
pl ed a Sherman Act conspiracy claim According to the District
Court, the conplaint alleged only that the defendant and others
devised a plan to reduce conpetition and detail ed sone unfair
statenments that were nade that related to the plaintiff’s

busi ness. The Court of Appeals upheld the District Court’s
dism ssal of the antitrust claimnoting that the plaintiff had
not pled the date of the conspiracy, its attendant circunstances
or where, when or by whomthe statenents at issue were nade.

Bl ack & Yates, 129 F.2d at 231-32; Black & Yates Inc. v. Mhogany

Ass’'n, Inc., 24 F.Supp 450, 456 (D. Del. 1940).

Later, in Garshman v. Universal Resources Hol di ng,

Inc., 824 F.2d 223 (3d Cir. 1987), the United States Court of
Appeal s for the Third Crcuit reaffirnmed that overly vague

al l egations of antitrust violations will not survive a notion to
dismss. Wth respect to the Section 1 claimat issue, all that
was al |l eged was that one of the defendants, its subsidiary and
ot her unnaned entities engaged in concerted action to achieve
anticonpetitive effects. The Court of Appeals cited Black &

Yates and held that “[t]he allegation of unspecified contracts
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wi th unnamed other entities to achieve unidentified
anticonpetitive effects does not neet the m ninum standards for
pl eading a conspiracy in violation of the Sherman Act.”
Garshman, 824 F.2d at 230.

The consol i dated and anended conpl aint at issue here
does provide a little bit nore detail than the conplaints that

the Court of Appeals disapproved of in Black & Yates and

Garshman. However, it is conparable to a conplaint which the
United States Court of Appeals for the Second Crcuit found

i nadequat e i n Kl ebanow v. New York Produce Exchange, 344 F.2d 294

(2d Gr. 1965). The conplaint at issue in Kl ebanow alleged that
t he defendants, certain exchanges and a bank, conspired to fix
the price of cottonseed oil. The Court of Appeals for the Second
Circuit concluded that the conplaint “furnishes not the slightest
clue as to what conduct by the defendants is clained to
constitute an illegal contract conbination and conspiracy” and
held that “[a] nere allegation that defendants violated the
antitrust laws as to a particular plaintiff and commodity no nore
conplies with Rule 8 than an all egati on which says only that a
def endant nmade an undescri bed contract with the plaintiff and
breached it.” Klebanow, 344 F.2d at 296, 299 (interna

guotations omtted). Although Kl ebanow was deci ded over forty
years ago, it is routinely cited by courts considering whet her
dism ssal of an antitrust claimis appropriate. See, e.qg.,

Zimernman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d G r. 1988);

Twonbly v. Bell Atl. Corp., 425 F.3d 99, 109 (2d G r. 2005);
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Estate Constr. Co. v. Mller & Smith Holding Co., 14 F.3d 213,

221 (4th Cr. 1994).
The Court finds the reasoning in Kl ebanow both
persuasi ve and consistent with the Third Crcuit Court of

Appeal s’ precedent in Black & Yates and Garshnman. The Kl ebanow

Court stated that although there was no special pleading standard
required in antitrust cases, nerely pleading “statutory words”
does not satisfy Rule 8(a)(2). Kl ebanow, 344 F.2d at 299. That
is consistent with the Third Crcuit Court of Appeals’ hol dings
that sinply pleading a “general allegation of conspiracy” ( Black
& Yates) or that the defendants engaged in concerted action to
achi eve anticonpetitive effects ( Garshnman) are insufficient
allegations to survive a notion to dismss.

The plaintiffs rely heavily on Fuentes v. South Hills

Cardi ol ogy, 946 F.2d 196 (3d Cir. 1991) to argue that the
consol i dated and anmended conplaint neets the requirenents of Rule
8(a)(2). The conplaint at issue in Fuentes nade allegations of a
group boycott in violation of Section 1 of the Sherman Act.
Specifically, the plaintiff in Fuentes alleged that over a
speci fied one-week tinme period, four doctors who conpeted with
the plaintiff requested that a hospital deny the plaintiff staff
privileges and that in direct response to this request, the
hospital did exclude the plaintiff frompracticing there.
Fuentes, 946 F.2d at 201.

The United States Court of Appeals for the Third
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Crcuit concluded that the plaintiff’s allegations were
sufficient to allege concerted action. However, in addition to
the fact that the conplaint in Fuentes alleged a group boycott as
opposed to price fixing, Fuentes is also distinguishable based on
the level of detail in the conplaint. In Fuentes, with respect
to the allegations of concerted action, the conplaint was
reasonably specific as to how the all eged agreenent was forned.
The Fuentes conplaint alleged that the defendant doctors nmade a
specified request to termnate the plaintiff’s staff privileges
to the defendant hospital which the hospital accepted. The
Fuentes conpl aint al so specified a narrow range of dates when the
agreenent was allegedly fornmed. 1d. Those allegations stand in
contrast to the ones nmade in this case which allege only that the
def endants “agreed,” “conspired’” and “conmuni cated” w t hout
provi di ng any specifics about how the agreenent or conspiracy was
f or med.

Furthernore, the consolidated and anended conpl ai nt,
except for alleging that the agreenent to fix prices was carried
out over an approximately four year tinme period, nakes no clains
as to when the defendants actually fornmed the conspiracy. The
Court of Appeals stated in Fuentes that a plaintiff need not
identify neetings or phone calls at which the conspiracy was
carried out. 1d. at 202. However, the Fuentes Court never

stated that a plaintiff in an antitrust case is relieved of Rule
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8(a)(2)'s requirenent, articulated by the Court of Appeals in

Bl ack & Yates and Garshman, that an antitrust plaintiff nust

provi de the defendants sone mnimal factual background regarding
how any al |l eged conspiracy was forned.

The plaintiffs rely less on the specific allegations
that were nmade by the plaintiff in Fuentes and nore on a phrase
in the Court of Appeals’ decision which stated that “[the
plaintiff’s] allegations identifying the conspiracy’s
partici pants, purpose and notive are sufficient to survive a
motion to dismss.” Fuentes, 946 F.2d at 202. Al though, when
considering any allegation that certain defendants conspired to
fix prices, it is possible to identify or infer the participants
(the defendants), the purpose (to fix prices) and the notive (to
make noney), by the plain | anguage of the Fuentes decision, the
Court of Appeals did not frane the “participants, purpose and
notive” |anguage as a general principle, but stated only that
“his [referring to the plaintiff] allegations identifying the
conspiracy’s participants, purpose and notive are sufficient to
survive a notion to dismss.” |d. Inportantly, the Fuentes

Court reaffirmed the holding fromBlack & Yates that “[a] genera

al l egation of conspiracy without a statement of the facts is an
all egation of a legal conclusion and insufficient of itself to
constitute a cause of action.” |[d. at 201-02 (quoting Black &

Yates, 129 F.2d at 231).
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There have been sonme district court cases which appear
to apply Fuentes as a general principle in considering the
sufficiency of a conplaint which makes Section 1 conspiracy
al l egations. However, |ike the conplaint in Fuentes itself, the
conplaints at issue in these cases tend to allege at |east a
m ni mal factual background in support of the conspiracy
al l egations at issue.

For exanple, in one of those cases, In re Hydrogen

Peroxide Antitrust Litigation, No. 05-666, 2005 U.S. Dist. LEXIS

31590 (E.D. Pa. Nov. 22, 2005), the conplaint at issue alleged a
conspiracy anong the defendants to fix the price of hydrogen
peroxi de and additionally, the plaintiffs alleged two specific

i nstances of the defendants raising prices al nost sinultaneously

follow ng industry neetings. In re Hydrogen Peroxide Antitrust

Litig., 2005 U S. Dist. LEXIS 31590 at *9-10.

Simlarly, another such case, In re Linerboard

Antitrust Litigation, Nos. 98-5055, 99-1314, 2000 U. S. Dist.

LEXI S 14433 (E.D. Pa. Cct. 5, 2000), also involved a Section 1
claimwhere the plaintiffs provided sone background for their
price fixing conspiracy allegations by referencing coordi nated

price increases by the defendants. |In re Linerboard Antitrust

Litig., 2000 U.S. Dist. LEXI S 14433 at *19-20.

Finally, Shaw v. Dallas Cowboys Football Cub, LTD.

No. 97-5184, 1998 U.S. Dist. LEXIS 9896 (E.D. Pa. June 19, 1998)
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(aff’d 172 F. 3d 299 (3d Cir. 1999)) also applied the
“participants, purpose and notive” | anguage from Fuentes.
However, the conplaint in Shaw, which alleged that there was an
agreenent anong the National Football League and its nenber cl ubs
to restrict non-network broadcasts of ganmes, went into sonme
detail about how the defendants carried out their alleged
agreenent. Shaw, 1998 U.S. Dist. LEXIS 9896 at *1-3, 13-14.4
Thus, the Court concludes that the consolidated and
amended conplaint fails to satisfy the requirenents of Rule
8(a)(2) because, with respect to the critical claimof the
exi stence of a conspiracy to fix prices, the conplaint fails to
state the grounds upon which that claimis based. This
conclusion is reinforced by the fact that the history of this

litigation denonstrates that the plaintiffs have changed their

* The District Court’s decision in Shaw was affirmed on
appeal. However, the Court of Appeals’ decision only focused on
the applicability of the Sports Broadcasting Act and did not
consi der whether the plaintiffs’ conspiracy clainms satisfied Rule
8(a)(2) or the proper application of Fuentes’ “participants,
pur pose and notive” |anguage. Shaw v. Dallas Cowboys Foot bal
Club, LTD., 172 F.3d 299 (3d Cr. 1999).

Additionally, | issued a recent decision in U.S.
Horticultural Supply, Inc. v. Scotts Co., No. 04-5182, 2006 U.S.
Dist. LEXIS 36015 (E.D. Pa. June 1, 2006) which denied a notion
to dismss a Section 1 claimand cited Fuentes. However, the
Court did not apply Fuentes as a general principle. The Court
noted that the conplaint at issue in U.S. Horticultural Supply,
in addition to identifying the participants, purpose and notive
of the conspiracy, went into some detail about how the alleged
co-conspirators acconplished and carried out their agreenent.

U.S. Horticultrual Supply, 2006 U S. Dist. LEXIS 36015 at *7-9.
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all egations with respect to the defendants who were nenbers of
the conspiracy and the products involved, all while continuing to
make the sanme core, but vague allegations of a Section 1
violation.?®

Wth respect to the defendants all egedly involved in
the conspiracy, the original conplaints alleged that Anmerican
Standard and Masco, along with other entities, conspired to fix
the prices in the United States of bathroom and kitchen fittings
or fixtures or both. It appears that these allegations were nmade
after American Standard and Masco disclosed that they were being
investigated for anticonpetitive activities in Europe and
American Standard confirned it received a subpoena fromthe
United States Justice Departnment regarding the sale of bathroom
fittings. None of the original conplaints naned either Eljer or
Kohl er as def endants.

The consol i dated and anmended conpl ai nt dropped all of
the entities other than American Standard and Masco that were
named in sonme of the original conplaints and added Eljer and

Kohl er . It is not clear what the reason for this switch was and

® Because the Court concludes that the consolidated and
anended conpl ai nt does not satisfy Rule 8(a)(2) because it fails
to state the grounds upon which the allegations of the price
fi xing conspiracy are based, the Court will not reach the issue
of whether the conplaint fails to satisfy the applicable pleading
requi renents for any other reason. However, the Court wll
di scuss ot her aspects of the conplaint and the procedural history
of this case so that the plaintiffs conspiracy allegations can
be viewed in the proper context.
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t he consol i dated and anended conpl ai nt makes no al |l egati ons
regarding either the individual defendants’ role in the
conspiracy or how they each joined the conspiracy.

Addi tionally, although many of the original conplaints
all eged a conspiracy to fix the prices of either fittings and
fixtures or just fittings, the consolidated and anended conpl ai nt
only alleged that the defendants fixed the price of bathroom and
kitchen fixtures. Although, by focusing only on fixtures, the
plaintiffs significantly scal ed back the anmobunt of products that
were the subject of the alleged conspiracy, the plaintiffs did
not di spute the defendants’ assertion that the plaintiffs’
definition of bathroomand kitchen fixtures covers thousands of
products.

Finally, the plaintiffs also claimthat they did not
di scover the defendants’ price fixing scheme until Novenber of
2004 due to fraudul ent conceal ment and thus the statute of
limtations should be tolled. According to the conplaint, the
plaintiffs discovered the conspiracy to fix the prices of
bat hroom and kitchen fixtures in the United States about the sane
time that two of the defendants, Anerican Standard and Masco
di scl osed they were being investigated in Europe for
anticonpetitive activities. Although it is not clear how an
apparently voluntary disclosure of a European investigation by

two defendants could |ead to the discovery of a previously
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fraudul ently conceal ed price fixing conspiracy in the United
States by all four defendants, because the Court concl udes that
the plaintiffs have not adequately pled a conspiracy to fix
prices, the Court need not address the issue of whether the
al | egations of fraudul ent conceal ment neet the stricter pleading
requi renents of Federal Rule of G vil Procedure 9(b). However
as with the allegations concerning the products involved in the
conspiracy and the role of each defendant, the plaintiffs’
al l egations of fraudul ent conceal nent further denonstrate that
the plaintiffs appear to be using different defendants and
products interchangeably when making all egations of price fixing.
Al t hough the fact that discovery will be both expensive
and tinme consum ng does not nerit a higher pleading standard, the
Suprene Court has held that in conplex cases “a district court
must retain the power to insist upon sone specificity in pleading
before allowing a potentially massive factual controversy to

proceed.” Associated Gen. Contractors, Inc. v. Cal. State

Council of Carpenters, 459 U S. 519, 528 n.17 (1983). This

statenent is particularly applicable here, where the plaintiffs
have made vague al |l egations that an ever changi ng group of
def endants conspired to fix the prices of a broad swath of
pr oduct s.
On the specific topic of concerted action by the

def endants, which is essential to the plaintiffs’ Section 1
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claim the consolidated and anmended conplaint alleges only in the
nost general terns that the defendants agreed to fix prices, that
t hey communi cat ed about this agreenent and that they carried out
the agreenment. O course a conspiracy is by definition an
agreenent and to agree one nust conmuni cate and thus, stripped of
its redundanci es, the consolidated and anended conplaint’s only
al l egation of concerted action is that the defendants conspired
to fix the prices of bath and kitchen fixtures and carried out
that conspiracy. Because a general allegation of conspiracy

W t hout nore does not suffice to plead a Section 1 conspiracy,
the Court concludes that the consolidated and anended conpl ai nt
fails to satisfy even the m niml requirenents of notice

pl eading. See Black & Yates, Inc. v. Mahogany Ass’'n, Inc., 129

F.2d 227, 231 (3d Gir. 1941).

That said, the Court wll not dismss the consolidated
and anended conplaint with prejudice at this tinme as the
def endants request. At oral argunent, the Court asked counsel
for the plaintiffs if there were any suppl enental facts that
could be pled to address the defendants’ argunents that the
consol i dat ed and anmended conpl aint did not provide sufficient
notice of the grounds upon which the conspiracy cl ai mwas based.
Counsel inplied that they m ght possess nore information than was
all eged in the pleadings, but did not supplenment the conplaint.

(Mots. to Dismiss H'g Tr., 70-72, Jan. 26, 2006). The Court,
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nevertheless, will allow the plaintiffs an opportunity to anmend

their pleadings. See, e.qg., Klebanow v. N Y. Produce Exch., 344

F.2d 294, 299-300 (2d G r. 1965) (concluding that a general
all egation of a price fixing conspiracy did not satisfy Rule 8
but allowi ng the conplaint to be anended).

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re BATH and KI TCHEN FI XTURES )
ANTI TRUST LI TI GATI ON ) MASTER DOCKET NO.
) 05-cv-00510 MAM

TH' S DOCUMENT RELATES TO
ALL ACTI ONS

ORDER

AND NOW this 19th day of July, 2006, upon
consideration of the notion to dismss filed by Eljer and Kohl er
(Docket No. 27), the notion to dismiss filed by Anerican Standard
and Masco (Docket No. 31), the plaintiffs’ response in opposition
to both notions, the reply of Eljer and Kohler, the reply of
Ameri can Standard and Masco, the plaintiffs’ consolidated and
anended conpl ai nt and argunents presented at a hearing held on
January 26, 2006, I T IS HEREBY ORDERED t hat for the reasons
stated in a Menorandum and Order of this date, the nmotion to
dismss filed by Eljer and Kohler and the notion to dismss filed
by American Standard and Masco are both GRANTED to t he extent
t hey argue that the consolidated and anmended conplaint fails to
provi de the defendants notice of the grounds upon which the

plaintiffs’ clains rest.



The Court will not dismss the consolidated and anmended
conplaint at this time, but will allow the plaintiffs thirty (30)

days to amend their conplaint.

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




